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The 51st Annual Meeting of the 
American Academy of Psychiatry and 
the Law will be held in the windy city, 
Chicago, October 22-25, 2020. Presi-
dent William Newman’s theme for the 
meeting is a critical but oft-neglected 
topic in forensic psychiatry and med-
icine in general. The theme for this 
year’s Annual Meeting in Chicago is 
Wellness in Forensic Psychiatry. Ac-
cordingly, our distinguished speaker 
series guest lecturers will highlight 
and discuss the remarkable degree of 
resilience and determination that we 
humans can discover within ourselves 
when we face our most trying and 
challenging situations. We are very 
excited to announce that our lunch 
speakers will include Ms. Elizabeth 
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Smart, Professor Malissa Clark, and 
Dr. Anthony Giamberdino.

The abduction of Elizabeth Smart 
was one of the most publicized and 
followed child abduction cases of 
our time. At the age of 14, Eliza-
beth was abducted on June 5, 2002 
in what must be the embodiment 
of every child’s worst nightmare. 
Under the cover of darkness, Brian 
David Mitchell cut the screen out of 
an open window in the Smarts’ Salt 
Lake City home, proceeded to the 
bedroom shared by Elizabeth and 
her sister Mary Katherine, and bold-
ly abducted Elizabeth from her bed 
at knifepoint while the rest of her 
family slept and her younger sister 
froze in terror, feigning sleep. Eliz-

abeth’s captors, Mitchell and his 
wife Wanda Barzee, controlled her 
by threatening to kill her and her 
family if she tried to escape. During 
her time in captivity, Elizabeth was 
abused in almost every conceivable 
way, yet she found a way to stay 
alive. In March 2003, Elizabeth 
was able to convince her captors to 
return from their hideout in Califor-
nia to Utah. Witnesses recognized 
Elizabeth and her captors walking 
on a busy street in Sandy, Utah and 
called the police. The police safely 
returned Elizabeth to her family 
on March 12, 2003. In total, she 
was held prisoner for nine grueling 
months. 

Perhaps as remarkable as her sur-
vival story is Elizabeth’s subsequent 
success story. Elizabeth triumphantly 
testified before her captors in a suc-
cession of court appearances during 
which psychiatric expert testimony 
also figured prominently. Since her 
return from captivity, Elizabeth 
has graduated from high school, 
completed a religious mission for 
the Church of Jesus Christ of Lat-
ter-Day Saints in France, graduated 
from Brigham Young University, 
married, and had three children. 
She has also become a powerful, 
articulate, and respected victim’s 
advocate. She founded the Eliza-
beth Smart Foundation and “Smart 
Defense,” a self-defense program 
for women and girls. She has also 
written two books. Her memoir 
“My Story” was a New York Times 
best-seller. In addition, she and oth-
er abduction survivors worked with 
the Department of Justice to create 
a survivors’ guide, entitled, “You’re 
Not Alone: The Journey from Ab-
duction to Empowerment.” 

Dr. Malissa Clark is Assistant 
Professor of Psychology in the 
Industrial-Organizational Psychol-
ogy program at the University of 
Georgia. Her research interests fall 
under the broad topic of employee 
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well-being. She studies topics in-
cluding workaholism, work-family 
conflict, women at work, and the 
effects of moods and emotions on 
individual and workplace outcomes. 
She will discuss the differences be-
tween “working hard” and being a 
workaholic and will offer ideas for 
fostering a healthy and productive 
relationship with work.

Dr. Anthony Giamberdino is an 
anesthesiologist who will be coming 
to the AAPL Annual Meeting to speak 
about his experience of being addicted 
to fentanyl in medical school and the 
process he went through to overcome 
addiction and become a successful 
practicing physician. He has indi-
cated that he hopes that his story is 
an inspiration to others, conveying 
the message that by making one’s 
own health a priority and seeking out 
treatment, physicians can recover 
from “rock bottom” and go on to lead 
a happy and satisfying life.

Among other highlights of this 
year’s program, the traditional 
Thursday evening mock trial will be 
replaced by a members-only experien-
tial exercise. Dr. John Bradford, a past 
AAPL President, will discuss the vi-
carious traumatization he experienced 
through years of working on forensic 
cases and the effect this has had on 
him. Other members will share and 
discuss their experiences with well-
ness challenges in forensic psychiatry, 
whether they be abuse, assault, vicar-
ious traumatization, burnout, worka-
holism, or something else.

AAPL has received a record num-
ber of submissions for this confer-
ence. We are confident that the quality 
of the CME presentations this year 
will be top-notch. Some will be relat-
ed to this year’s theme, but the usual 
wide array of topics will be covered. 
The Program Committee has its work 
cut out for it in helping the co-chairs 
determine which submissions to 
accept and we thank them for their 
hard work. Due to the high number 
of submissions, please do not take it 
personally if your presentation is not 
selected this year and consider trying 

AAPL Awards 
Committee Seeks 
2020 Nominations

The AAPL Awards Committee 
would like your help. We 
would be interested in receiving 
nominations by June 1 for the 
following awards:

Red AAPL - For AAPL 
members who have provided 
outstanding service to AAPL, 
e.g., through committee 
membership.

Golden AAPL – For AAPL 
mem- bers over the age of 60 
who have made significant 
contributions to the field of 
forensic psychiatry.

Seymour Pollack Award – For 
APA members (who may not 
be AAPL members), who have 
made distinguished contributions 
to the teaching and educational 
functions of forensic psychiatry.

Amicus Award – For non-AAPL 
members who have contributed 
to AAPL.

Howard V. Zonana, MD Best 
Teacher in Forensic Fellowship 
Award – For outstanding faculty 
member in fellowship program.

Please send your nominations to 
Charles Scott, MD, Chair of the 
Awards committee at
clscott@ucdavis.edu.

again next year. Also, remember 
that upon the submission’s author’s 
request, the Program Committee’s 
grades and comments regarding the 
submission will be provided.

Whether your goal is professional 
peer support, stimulating continu-
ing education offerings, or simply a 
chance to experience the wonderful 
city of Chicago, we hope you will 
mark your calendars now and make 
the decision to attend the 51st annual 
AAPL Meeting this year. We look 
forward to seeing you there!
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PRESIDENT’S REPORT

Chronic Stress in Forensic Psychiatry
William J. Newman, MD 

Wellness in 
forensic psychi-
atry has received 
limited attention 
to date, despite 
the considerable 
risks to forensic 
psychiatrists.  In 
this three-part 

series, I aim to stimulate discussion 
about specific challenges to long-
term wellness.  This second entry is 
focused on the potential deleterious 
effects of chronic stress.

Acute stress is an expected phys-
iological response to high-pressure 
situations and represents an important 
adaptive function.  Releasing adrena-
line and cortisol are natural responses 
to stress, designed to help the body 
address immediate needs.  Chronic 
stress, by contrast, involves a pro-
longed stress response.  Chronic stress 
is generally considered maladaptive 
and can be associated with long-term 
physical and emotional sequelae.

McCue’s 1982 New England 
Journal of Medicine article describes 
stressors specific to medicine and the 
potential impact on physicians (1).  It 
is astonishing how relevant the piece 
remains nearly 40 years later.  In 
many respects, the medical system 
has added additional stressors - elec-
tronic medical records, social media, 
immediate patient access, among 
others - further heightening the degree 
of chronic stress experienced by 
physicians.  Yellowlees suggested that 
chronic stress related to the medical 
system itself has contributed to the 
increasingly alarming rates of depres-
sion and suicidal ideation reported by 
physicians in recent years (2).  Foren-
sic psychiatry presents its own unique 
challenges within medicine, including 
frequent exposure to graphic and 
disturbing case content.  

Public-speaking fears impact 
roughly one-third of the U.S. popu-
lation and represents one of the most 
commonly reported anxieties (3).  
Many individuals report being more 
fearful of public speaking than of 

death.  Forensic psychiatrists choose a 
career that routinely involves pub-
lic speaking.  Beyond that, forensic 
psychiatrists enlist to be offered and 
questioned as experts about a range of 
complex topics, typically in front of 
large groups.  Many would view that 
scenario as a living nightmare.

While the challenge and excite-
ment of forensic psychiatry appeals 
to most practitioners, understanding 
the potential risks of chronic stress is 
imperative.  Stress - related to factors 
including deadlines, depositions, and 
trial testimony - will always remain a 
part of forensic psychiatric practice.  
Eliminating stress is therefore not fea-
sible.  Focusing on physical and emo-
tional health therefore becomes the 
primary mitigating factor.  Identifying 
outlets for stress relief and developing 
outside interests are essential aspects 
of maintaining wellness.

We are developing an improved 
understanding of the negative physio-
logical effects of chronic stress.  Neu-
ropeptide Y (NPY) is a neurotrans-
mitter that has a role in regulating 
mood, cognition, endocrine systems, 
and body weight regulation.  There is 
growing literature that levels of neu-
ropeptide Y are increased in individu-
als with various psychiatric diagnoses.  
A recent meta-analysis demonstrated 
that individuals who experience 
chronic stress have higher serum NPY 
levels than patients diagnosed with 
PTSD or MDD (4).

Forensic psychiatrists routinely 
experience stress at work, which can 
also directly or indirectly promote 
stress outside of work.  Professional 
demands may directly infringe on 
personal relationships and obligations.  
Workplace stress and frustrations, 
when not adequately addressed, may 
additionally be carried home and 
indirectly displaced onto unsuspecting 
loved ones.  We all realize we would 
benefit from individual interventions 
to promote wellness, including eating 
better, sleeping better, and exercising 
more.  Is there anything AAPL mem-
bers can do as a group to help mitigate 

the impact of chronic stress?  
Peer support can be a valuable tool 

to mitigate risks of chronic stress.  
Psychiatry residents routinely de-
velop peer support networks within 
residency classes and programs.  That 
camaraderie becomes a valuable tool 
for surviving residency.  For several 
reasons, many practicing psychiatrists 
gradually lose the benefit of peer 
support, despite continuing to work 
in emotionally taxing environments.  
Forensic psychiatrists as a group seem 
even less accustomed to seek peer 
support, seemingly based on concerns 
of being perceived as weak or soft.

Peer support programs are an 
important initiative being implement-
ed within medical systems (5, 6). 
Although institutions are implement-
ing peer support programs to varying 
degrees, AAPL has the potential to 
provide its members with formal and 
informal opportunities to receive 
peer support from colleagues who 
have shared professional experiences. 
Adding an element of peer support to 
AAPL will require a steady effort by 
the organization and its members.  We 
owe it to our members to do anything 
we can to help promote wellness and 
mitigate risks related to chronic stress.      

References:
(1) McCue JD: The Effects of Stress on 
Physicians and Their Medical Practice. New 
Eng J Med 306: 458-463, 1982
(2) Yellowlees P. Why is Physician Well-be-
ing Declining? It’s the System, Stupid. 2019. 
Available at: https://www.medscape.com/
viewarticle/917693. Accessed February 21, 
2020
(3) Stein MB, Walker JR, Forde DR: Pub-
lic-Speaking Fears in a Community Sample: 
Prevalence, Impact on Functioning, and 
Diagnostic Classification. Arch Gen Psych
53: 169-174, 1996
(4) Tural U, Iosifescu: Neuropeptide Y in 
PTSD, MDD, and Chronic Stress: A System-
atic Review and Meta-Analysis. J Neurosci 
Res 11 Feb 2020 [E-Pub]
(5) Shapiro J, Galowitz P: Peer Support for 
Clinicians: A Programmatic Approach. Acad
Med 91: 1200-1204, 2016
(6) Trent M, Waldo K, Wehbe-Janek H, et 
al.: Impact of Health Care Adversity on 
Providers: Lessons Learned from a Staff 
Support Program. J Healthcare Risk Mgt 36: 
27-34, 2016
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Coleman v. Newsom: The Important 
Role of a Psychiatrist Whistleblower
Jeffrey S. Janofsky, MD

In 1990 Cole-
man v. Newsom 
(1) was filed as 
a federal class 
action alleging 
constitutional 
and civil rights 
claims related to 
the provision of 

mental health care to patients in the 
California prison system. The Federal 
District Court found the California 
Department of Correction and Reha-
bilitation (CDCR) had violated prison-
ers’ Eighth Amendment rights, in part 
because of chronic understaffing of 
mental health professionals including 
psychiatrists. (2) The Court ordered 
injunctive relief and appointed a Spe-
cial Master to monitor CDCR’s com-
pliance. The Special Master works 
with a team of monitors and experts, 
some of whom are AAPL members.

In 1997, parties in Coleman agreed 
to a “Program Guide” to outline 
appropriate delivery of mental health 
services to the California prison popu-
lation. The initial Program Guide was 
the Court-ordered remediation plan, 
setting the minimum level of care the 
CDCR must provide to mentally ill 
persons in custody. Material deviation 
from the Program Guide requires a 
court order. The process to change 
the Program Guide involves an initial 
discussion between CDCR staff and 
the Special Master with subsequent 
involvement of plaintiff’s counsel 
and the Court. Once CDCR began 
using an electronic medical record, 
“business rules” were used to translate 
program guide requirements into an 
electronic dashboard that could be 
used to monitor compliance with the 
Program Guide requirements.

In October 2017, after more than 
two decades of remedial effort, the 
Coleman court issued an order requir-
ing defendants to come into complete 
compliance with psychiatry staffing 
ratios delineated in the 2009 Staffing 
Plan, with a maximum ten percent 

staffing vacancy rate as required by a 
prior court order. Compliance was or-
dered to be achieved by October 2018. 
In that same order the Coleman court 
granted defendants’ request to ex-
plore with the Special Master whether 
there was data to support a change in 
the prior psychiatrist staffing levels. 
Plaintiff, defendants, and the Spe-
cial Master then began negotiations. 
Ultimately, defendants presented a 
staffing proposal that would have cut 
by approximately twenty percent the 
total number of line psychiatry staff 
positions allocated throughout the 
prison system. Plaintiffs considered 
accepting the proposal for reduced 
psychiatric staff.

Dr. Michael Golding is the Chief 
Psychiatrist of Statewide Policy 
Oversight at CDCR headquarters. On 
October 3rd, 2018, before plaintiffs 
accepted the CDCR’s proposal for 
reduced psychiatrist staff Dr. Golding, 
acting as a whistleblower, submitted 
a document entitled “CDCR Mental 
Health System Report” (the “Golding 
Report”) (3) to the Court. Dr. Golding 
alleged that the CDCR had presented 
misleading information to the Special 
Master and to the Court in order to 
justify the proposed reduction in psy-
chiatric personnel under the Program 
Guide. To investigate this matter, 
the Court appointed a neutral expert 
to investigate Dr. Golding’s allega-
tions. The Court’s order appointing 
the neutral expert’s team limited the 
investigation to “identifying ‘whether 
facts exist raising a question wheth-
er defendants committed fraud on 
the court or intentionally misled the 
court or the Special Master’ regarding 
seven specific issue areas raised in 
the Golding Report.” (4) The neutral 
expert interviewed multiple witnesses, 
reviewed 12,000 documents and took 
four months to complete their investi-
gation. 

On October 15th, 2019 Judge Kim-
berly J. Mueller began four days of 
hearings on Dr. Golding’s allegations. 

Judge Mueller issued her order on this 
matter on December 15, 2019. (5) She 
wrote:

Under no circumstances may 
remediation be accomplished 
by end runs and hiding the ball 
to create a false picture for the 
court, as has happened here. 
Given the constitutional depri-
vations underlying this case, and 
the court’s  monitoring by way 
of a Special Master, defendants’ 
expenditure of so much time 
and effort to create records 
designed to advance litigation 
as the primary way to achieve a 
complete remedy or termination 
by other means is confounding. 
This court’s predecessor careful-
ly constructed a process super-
vised by a Special Master that 
was intended to moderate court 
intrusion into defendants’ own 
remedial efforts. Such a process 
is arguably more respectful of 
defendants’ knowledge of their 
operations and their manage-
ment prerogatives than a process 
whereby oversight is transferred 
to a receivership; it also is more 
hopeful that defendants can best 
determine how to meet their 
constitutional obligations to the 
seriously mentally ill inmates in 
their custody. At the same time, 
given the authority that here 
remains vested in defendants 
themselves, the importance of 
defendants’ transparent and 
accurate reporting is paramount: 
the court and the Special Master 
must be able to rely fully on 
defendants’ representations. As 
explained in this order, the court 
has concluded the reliability of 
those representations at multi-
ple levels of the Coleman case 
structure is in serious doubt. If 
the approach of monitoring by a 
Special Master has contributed 
to play in the joints allowing 
for those misrepresentations, 
the court may need to revisit 
that structure in future proceed-
ings. For now, that is a question 
for another day. (6) [emphasis 
added].

(continued on page 18)
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The massive 
amount of infor-
mation that sur-
rounds us today 
is truly amazing 
to contemplate.  
In many parts 
of the world, 
a substantial 

percentage of the population has been 
accessing the Internet on a daily basis 
for a quarter-century.  It has been 
thirteen years since the release of the 
first iPhone introduced the era of the 
smartphone.  That span of time also 
roughly coincides with the emergence 
and exponential growth of social 
media platforms such as Facebook, 
Instagram, Twitter and many oth-
ers.  For many people, it seems like 
everywhere we turn we encounter a 
“YouTube phenomenon” or a “Twitter 
sensation” whom we’ve never heard 
of before.  

Among the numerous trendy 
acronyms and shorthand terms of the 
21st Century, FOMO (Fear of Missing 
Out) and the less-common but per-
haps even more telling FOBO (Fear of 
a Better Option) are apt descriptors of 
the feeling of not wanting to make the 
wrong choice, a feeling induced by 
the sheer glut of input and the frenet-
ic pace of information transmission.  
Many people also complain that the 
instant gratification of every demand 
for information seems to be short-
ening attention span and reducing 
overall patience.  TLDR (Too Long, 
Didn’t Read) is another new acro-
nym, reflecting the feeling of being 
constantly deluged with more than we 
can absorb.  Among the many con-
sequences of the endless cascade of 
information is the fact that many who 
seek attention or recognition choose 
to express extreme opinions or engage 
in extreme or bizarre behaviors in an 
effort to “cut through” and be heard 
above the din.

The new torrent of information 
isn’t only accessible through the use 
of a web browser or a social media 
application.  Until just a few years 

ago, commuters had limited options 
for what to listen to during their 
drive – music or talk radio, a music 
CD, or perhaps a book on CD or even 
cassette tape (I fear younger readers 
may never have used such an archaic 
medium).  Now, we have the podcast 
explosion.  The number and diversity 
of podcasts is mind-boggling, with 
new ones being created every day, in 
every conceivable genre.  Episodes 
on literally thousands of topics range 
from a few minutes to a few hours 
long, with some long-running series 
having already recorded two or even 
three hundred installments, clocking 
in at an hour or two apiece.  Imagine 
saying to yourself that you’re going 
to plow through the entire collection 
of just one such (relatively speaking) 
well-established series.  Even with 
a long commute, it could easily take 
a year to get through a single such 
series.  And chances are there are doz-
ens of podcasts each of us would find 
interesting enough to listen to regular-
ly, if somehow there was enough time 
to do so.

In other words, there is quite sim-
ply too much “content” out there.

Of course, in addition to the 
gargantuan scale of the multimedia 
library that is the Internet, one of the 
most vexing characteristics of our age 
is the fact that so much of the infor-
mation being purveyed is incomplete, 
misleading, or just completely false.  
Sorting legitimate facts from deliber-
ate misinformation or well-meaning 
but misguided repetition of untruths 
can be extremely difficult.  Conspira-
cy theories of all stripes easily travel 
around the globe.

Physicians should have an affinity 
for the principles of science, such as 
the critical importance of controlled 
experiments, replication of results, 
willingness to change one’s mind 
when new facts emerge, and so on.  
One could certainly make the argu-
ment that our experience as psychia-
trists, and especially as forensic psy-
chiatrists, with gray areas and shades 
of meaning and interpretation gives 

us an advantage when we’re evaluat-
ing new information, especially of a 
biological or other scientific character.  
But I think most would agree that, 
with the dizzying amount of data that 
is being produced, and in some cases 
massaged or spun to meet certain 
agendas, figuring out what is legiti-
mate has become very challenging.

I don’t believe there are any easy 
or simple answers to this problem.  
But striving to keep an open mind 
is always a good idea, and of course 
is the mark of a true scientist.  Also, 
identifying some sources that you 
know you can generally trust, as well 
as what sources tend to be less reli-
able, should assist in paring down the 
amount of “data smog” in your daily 
life. (1)

This is a short column, but if 
you’ve read this far, then you may 
be someone who puts each issue of 
this Newsletter in your “to-read pile” 
when it arrives.  We want to keep it 
that way, but, as my musings should 
make clear, the competition for your 
attention is always increasing.

To assist us in ensuring that 
we meet the informational/educa-
tional needs of the majority of our 
audience, we have designed a very 
brief survey, which we would very 
much appreciate if you could fill 
out today.  Just scan the QR code 
below, or go to this link:
https://www.surveymonkey.com/r/
CVDZZVM

Reference:
(1) Shenk D.  Data Smog: Surviving the In-
formation Glut.  San Francisco, CA: Harper 
Edge, 1997.

EDITOR’S COLUMN

Information Overload
Joseph R. Simpson, MD, PhD
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Ask the Experts
Neil S. Kaye, MD, DFAPA
Graham Glancy, MB, ChB, FRC Psych, FRCP (C)

Neil S. Kaye and Graham Glancy 
will answer questions from members 
related to practical issues in the real 
world of forensic psychiatry.  Please 
send questions to nskaye@aol.com. 

This information is advisory only, 
for educational purposes. The authors 
claim no legal expertise and should 
not be held responsible for any action 
taken in response to this educational 
advice. Readers should always consult 
their attorneys for legal advice.

Q:  There is one lawyer I run into 
whom I find especially challenging.  
Do you have any tips or “comebacks” 
that might help me manage cross-ex-
amination?

A. Glancy:
While exam-

ination-in-chief 
(direct examina-
tion) is an intri-
cate dance with 
the lawyer who 
has called you, 

cross-examination can be particularly 
challenging.  In examination-in-chief 
it is often a matter of assuming the 
role, which does come naturally to 
most of us, of the professor explaining 
concepts to a student.  Depending on 
whether the student is a judge or jury 
a different manner may be appropri-
ate.  If it is a judge, it is helpful if you 
have some information about him 
or her, and can adjust your language 
accordingly.  For instance, if you’re 
aware that this judge has run the men-
tal health court for five years, they 
will be familiar with terms such as 
schizophrenia, delusions, or halluci-
nations, and it would be redundant to 
explain these.  Many judges however, 
will have little experience in these 
matters and will appreciate explana-
tions, as will the jury.

Cross-examination is a different 
situation.  A good lawyer will be 
trying to elicit evidence that helps 
their case or elicit evidence that harms 
their opponent’s case, or they simply 

want to make you look bad or biased 
in front of the trier of fact.  The best 
cross consists of a series of one-bite 
facts, delivered in a nice rhythm.  The 
patient lawyer will gradually walk 
you down his desired path by slow-
ly working up to the conclusion.  A 
really good lawyer will know when to 
stop, having established their view-
point, without being too greedy and 
asking you the final question.  The 
final question usually begins with “So 
Doctor, you do agree that you were 
completely wrong previously?”  

Even if the buildup has been excel-
lent, this final question does give you 
an opening to say “No, my reading 
of the facts is somewhat different and 
although you have made some good 
points, I still hold my original opinion 
that…”.  If they are really good, you 
may not get a chance to say this, and 
you hope that you can say it later on 
in the cross, or on redirect examina-
tion, if the lawyer who called you is 
aware of the issue.

One of the most effective tech-
niques, which I think happens fairly 
rarely, is when the lawyer is able to 
impeach to witness.  This usually 
happens when they can find a prior 
statement where the witness said 
something contrary to what they said 
on direct examination.  For an expert 
witness, the material statement often 
comes from something we have pub-
lished or from a previous case.  If it is 
from the previous case, the situation 
demands quick thinking, in order to 
be able to explain why the previous 
case was different from the present 
case.  If it is from something one has 
written, this can be particularly diffi-
cult, and takes some explaining.  Even 
if you do not adopt the statement pre-
viously made, which the lawyer will 
want you to adopt, they may be able 
to use it to damage your credibility.  
A good lawyer will save this for their 
closing argument.  Sometimes a rude 
or arrogant lawyer will again be too 
greedy and make a provocative, snide 
comment, such as, “So it depends who 

is paying does it doctor?”  This is the 
mark of a bad lawyer, and could result 
in a rebuke from the judge, or give 
you an opening to say, “No I gave 
you my objective and honest opinion 
based on the facts of this particular 
case.” 

It is generally held that no matter 
how rude and sarcastic the lawyer is, 
it behooves us to keep calm and not 
get angry.  Sometimes this has the ef-
fect of actually frustrating the lawyer 
and they get more angry and vitriolic.  
This will often damage their own 
credibility. Dr. Emmanuel Tanay used 
to say that you should be yourself and 
“if the lawyer makes you angry then 
get angry.”  I think each person has to 
find their own style in this regard.  If 
you are going to say you’re angry, be 
sure to keep control of the situation.  
I was in a case involving a battered 
woman syndrome defense, when 
the lawyer said “this abuse was only 
trivial wasn’t it doctor?”  I answered 
that I was outraged that he would 
trivialize domestic abuse in this man-
ner.  However, I did not allow myself 
to actually display anger, but only to 
express my outrage.

As noted above, a good lawyer 
in cross-examination uses one-bite 
facts to gradually lure you into what I 
call the vortex of cross-examination.  
Sometimes the facts are difficult and 
there is no way out.  Often, early in 
a sequence, the lawyer will train you 
that he just wants a yes or no answer.  

For instance:
Lawyer: You did a PCL-R?

GG: The PCL-R stands for psychopa-
thy checklist revised and was devised 
by Dr. Robert Hare.  It is a 20-item 
checklist…

Lawyer: You did a PCL-R?

GG: I had the opportunity to attend a 
lecture by Dr. Hare in 1998 in Van-
couver and in fact we went out for a 
very nice dinner afterwards….

Lawyer: You did a PCL-R?

GG: Well as I was saying, during din-
ner the doctor, who is a psychologist 
by the way…

(continued on page 7)



American Academy of Psychiatry and the Law Newsletter  Spring 2020 • 7

ASK THE EXPERTS

Ask the Experts
continued from page 6

Lawyer: You did a PCL-R?

GG: Yes.

The lawyer has now trained me 
to answer yes or no.  If they confine 
their cross-examination to accurate 
one-bite facts there may be no way 
out of this vortex.  However, be alert 
to the question when the lawyer gets it 
wrong and asks an open question:

Lawyer: “Please describe the PCL-R 
and how it predicts dangerousness.”

GG: (Now is my chance) “Well as I 
was saying during my dinner with Dr. 
Hare, he explained to me the theoret-
ical rationale for the PCL-R, which 
was as follows…”

Another trick lawyers frequently 
use is to throw a quotation at you 
from a paper, a book, or your prior 
testimony.  There are a couple of 
important points here.  First, you 
should find out the source of the 
quotation.  Ask to see the actual text.  
If necessary, ask for short adjourn-
ment in order to read it.  The first 
point you should analyze is whether 
you recognize it as an “authorita-
tive treatise.”  If the text is from, for 
instance a political consensus paper, 
or a newspaper, you should say you 
do not recognize it as an authoritative 
treatise.  The lawyer is then not enti-
tled to pursue the matter any further 
and ask you any questions about this 
quotation.  If the quotation is from, 
for instance the American Journal of 
Psychiatry, or DSM-5, you should say 
that you do recognize it but do not 
necessarily agree with every sentence; 
at this stage, you can then analyze the 
statement and discuss whether or not 
it applies to the case at hand.  

A. Kaye:
Dr. Glancy’s 

wise words are to 
be heeded.  Many 
of us struggle 
with a particular 
lawyer and there 

are likely personality issues that lurk 
behind these difficult encounters.  
Every expert has her own personal 
style and what works for one person 
might not work for another, but here 
are some ideas that you might find 
helpful as well as some rejoinders I 
have used:  

1. Remember the power of the one-
down position.  Some lawyers 
want to be “alphas” and don’t 
understand that you can lead from 
behind.  I like to say “I’m sure the 
jury understood your question, 
but I’m having trouble, so can I 
ask you to rephrase it?”  I take ev-
ery opportunity I can to compli-
ment the jurors.

2. “I’d be happy to answer your 
questions honestly and truthfully, 
but that was a compound ques-
tion and if you can tell me which 
question you want me to answer 
first, I’d be pleased to do so.”

3. I like to point out what the lawyer 
is doing so that it’s clear that I 
know and that the jurors know.  “I 
see what you’re trying to get me 
to say, but that wouldn’t be the 
truth and I took an oath to tell the 
truth.”

4. “I can’t answer with just a yes or 
no.  I’m sure these attentive jurors 
remember I took an oath to tell 
the whole truth, and the whole 
truth can’t be answered with just 
a yes or no.  Your honor, can I tell 
the whole truth?” or “I wouldn’t 
like to mislead the court/jury by 
not giving a complete answer.”

5. Look at the jurors, smile, and 
make them wish that if they need-
ed a psychiatrist that you would 
be their doctor.  As long as they’d 
rather have you as their doctor, 
you’re winning.  

6. Sometimes I’ll preface an answer 
with “Let me try to teach it to 
you (the jurors) the same way I 
explain it to the residents, nurses, 
and medical students I teach...”

7. Keep your pace slow from the 
beginning.  That way when you 
need time to think of a response, 
it’s not as obvious that the lawyer 
has you and you’re thinking.  If 
the pace of your answers doesn’t 
vary the jury isn’t tipped off to 
your discomfort.

8. Tell your lawyer that she should 
object to “badgering” if this is 
really happening.

9. If the lawyer is trying to mislead 
or mischaracterize, I call her on 
it.  “I think you just mischaracter-
ized my testimony, but I’m sure 
the jury will remember on direct 
examination when I was asked a 
similar question, I said...”  

10. “I’ve answered this question three 
times already and my answer is 
still....and if you ask it a fourth 
time my answer will still be....” 
or “I’m sure the jury remembers 
I answered this same question 15 
minutes ago, but I can repeat my 
prior answer if you don’t remem-
ber...”

Dr. Glancy noted that your prior 
testimony can be used against you and 
I agree.  But that can be dangerous 
as well.  I had a defense lawyer read 
me an outtake from a prior case.  My 
response was:  “Oh, I remember that 
case, the jury awarded the plaintiff 2.7 
million dollars!”  

Take-Home Points:
Being firm and steadfast in court is 

helpful.  Still, one must remember to 
show respect for the process and act 
with suitable decorum.  While trials 
are adversarial by design, there is no 
reason for civility to be disregarded 
by any of the participants.  We each 
have our own style and personality 
and over time, finding your footing 
will instill confidence.  Learning 
something about the cross-examiner’s 
style from hiring counsel and from 
reading transcripts of the lawyer from 
depositions or prior trials can be very 
helpful.  Remaining professional is 
critical, but in reality, you may be 
caught by flying mud.
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CHILD COLUMN

We are profes-
sionals who often 
see the dark side 
of human behav-
ior. People on 
death row, moth-
ers who kill their 
babies, Internet 
stalkers, children 

who kill their classmates, parents 
fighting to the death over custody, 
victims of torture, addiction, survivors 
of war and abuse, the incoherent and 
the incarcerated, the dejected and 
demoralized.

I’ve been thinking about this after 
having been involved in a horrifying 
case that ended in the disappear-
ance of one parent and the suicide 
of the other. I was left emotionally 
drained for months, questioning my 
decades-long fascination with human 
behavior and the law.

I thought of how many times 
people say to me, “I could never do 
what you do! How do you keep from 
being overwhelmed  -  especially 
when children are harmed?” And 
my answer is always the same: some 
version of “Well, we learn how to care 
without getting too close and losing 
our professional perspective. We have 
to maintain some distance to help 
people and sometimes move the legal 
system.” Sometimes the tenuity of our 
responsibilities all but drags us down. 
But with experience comes familiarity 
and familiarity militates against fear.

Or not. A few cases tested my 
strength. Social services had dropped 
the ball and a child had died. Her 
mother had starved her to death. She 
was five and weighed no more than 
a two-year-old. Whenever a social 
worker had visited the family, her 
mother hid her in a dresser drawer. I 
saw the video of the crime scene and 
the drawer. While the mother was 
serving her prison time, a judge asked 
me for guidance. Could the five sur-
viving siblings live safely with their 
grandmother? And . . .

A foster mother of two brothers, 
who had raised them since infancy, 

was about to adopt them. She was the 
only parent they had ever known. The 
court ordered one final background 
check. Something horrifying had been 
overlooked. When she was a teenag-
er, she had murdered her next-door 
neighbor for calling her fat. She had 
served her time and had never gotten 
into trouble during or after prison. 
The court asked if the boys would be 
safe with her. I reminded her that two 
boys, one nine and the other twelve, 
could get very rambunctious and 
infuriate their caretaker. How would 
she deal with that? She said, “I listen 
to my Christian tapes, and they calm 
me down.” I wondered if that would 
be enough. So did the court . . .

And then there was Justin. When 
he was thirteen years old, he strangled 
a four-year-old in a park. And just 
to make sure, he dropped a rock on 
the child’s head. On Saturday it was 
on the front page of The New York 
Times. On Sunday, his lawyer called 
me. Would I evaluate this child and 
help him with the defense? I said I’d 
evaluate the kid, sure, but I couldn’t 
guarantee that what I found would 
help the lawyer. I saw this child in 
detention and went to his home to 
meet his family. One of his aunts 
just had a new baby. I barely saw 
the infant through the heavy nimbus 
of cigarette smoke. On a wall in the 
13-year-old’s room was a poster of his 
favorite rock group. Now almost forty 
years old, he has been denied parole 
ten times. When he comes before the 
parole board, the victim’s parents sit 
in the front row and stare at the panel. 
And the prisoner is taken back to his 
cell for a repeat performance in two 
years . . .

Two years ago, I made a new 
friend, a forensic psychiatrist who 
wanted to refer cases to me. He did 
not evaluate children. He did see some 
pretty frightening adults. Would I be 
interested, he asked over lunch, in get-
ting referrals? I told him I would be 
delighted. He had to get back to work. 
We decided to meet two weeks later. 
But during that time, this well-re-
spected doctor was shot to death by 
an angry parent. The psychiatrist had 
warned the court nine years before 
that the man was dangerous. That he 

could harm his ex-wife. The psychia-
trist recommended he be hospitalized 
and evaluated. He was committed by 
the court  -  and was out six days later. 
Lost to follow up. Disappeared. But 
his anger festered until his fury boiled 
over. He killed the forensic psychia-
trist, the two paralegals that worked 
with his ex-wife’s lawyer, a man he 
mistakenly thought was his son’s 
prior therapist and two people who he 
thought might turn him in. Discovered 
in a seedy hotel, he shot himself in the 
head just as the police burst into the 
room.

It was a terrifying story, right out 
of a novel. Except it was true. I was 
horrified. I began to watch my back, 
hoped there were surveillance cam-
eras in my office neighborhood and, 
finally, bought a cannister of pepper 
spray. It is just near my left hand, on 
the table it shares with my glasses and 
pens . . .

And then there were the two 
10-year-old girls, BFFs. Let’s call 
them Caitlyn and Sarah. Sarah’s 
mother was outside the apartment, 
trying to find the location of gunshots 
and whether anyone had been wound-
ed. At the kitchen table, the two girls 
got into an argument over a ball. 
Caitlyn grabbed it from Sarah’s hand. 
Sarah grabbed the biggest knife in the 
kitchen and plunged it into Caitlyn’s 
heart.

I visited Sarah several times in a 
safe house. She was mute and just this 
side of catatonic. And when she cried, 
it seemed as though the room shook 
like an aftershock from a powerful 
earthquake. The court wanted to 
know, what should be done with this 
girl?  And then there was . . .

The teenager who celebrated 
Christmas morning delivering newspa-
pers and  setting fire to creches along 
his route. Finally caught by the police, 
he lunged at one, suddenly collapsing 
as 50,000 volts from the officer’s taser 
found their mark.  And . . .

The 18-year-old who had murdered 
his grandmother and whose lawyers 
were hoping for an insanity defense. 
During our talk, he said, “You can’t 
help me, Dr. Herman. I wasn’t insane 
when I shot her. I knew exactly what 

(continued on page 19)

The Heartbreak
Stephen P. Herman, MD
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FACES OF AAPL

Ethics, re-
search, Greece, 
opera, a Rap-
peport Fellow-
ship, the AAPL 
Vice-Presiden-
cy. What’s the 
common theme?  
Dr. Phil Candilis. 

Phil’s trajectory from his parents’ 
immigrant experience to a role in the 
refugee crisis marks his development 
as a thoughtful and creative AAPL 
leader.  

Phil’s parents came to the US at a 
time of unrest in Greece. Fascists and 
communists clashed there long after 
World War II. Phil was subsequent-
ly born in Washington, DC, where 
his economist father worked for the 
federal government and his mother 
for the Greek community. His par-
ents loved philosophy – an integral 
part of Greek culture – and traveled 
back frequently. Phil was complete-
ly taken with Aristotle’s ethics as a 
student at the National Institutes of 
Health, where a young cousin was the 
last surviving member of a leukemia 
protocol. Phil saw first hand the im-
portance of cross-cultural ethics at the 
end of life.

With psychiatry emphasized heav-
ily in medical school, Phil completed 
residency at Massachusetts General 
Hospital, travelling to AAPL for the 
first time in 1996 as a Rappeport 
Fellow. He already knew that the 
AAPL Bulletin, now the Journal, ex-
plored the unique combination of law, 
medicine, and ethics that intrigued 
him. During his chief resident year, he 
completed Harvard’s ethics fellow-
ship, noting, “This was clearly for 
me.” Ron Schouten, MD, a veteran 
Harvard educator, was his training su-
pervisor, and introduced Phil to “first-
rate critical thinking; how to dissect 
even the most convoluted cases.”  

Phil completed his fellowship at 
the University of Massachusetts Med-
ical School. Led by two psychiatrists 
both coincidentally named Appel-

baum (Ken and Paul), the fellowship 
was “deeply committed to teaching. 
Ken couldn’t have been a better men-
tor,” he says, “I still call him.”  

Phil stayed on as a faculty member, 
relishing the opportunity for a bal-
anced career: “In the mornings I got to 
run a unit in the state hospital; in the 
afternoons I worked on NIH grants on 
decision-making.” He consulted to the 
Massachusetts Board of Medicine for 
many years, especially on boundary 
and professionalism cases.

For AAPL, Phil has been a 
long-standing Research Committee 
member and Ethics Committee and 
task force chair, Journal and News-
letter associate editor, Councilor, 
and founding member of the Fo-
rensic Neuropsychiatry committee. 
He became Vice-President in 2016, 
introducing the idea of an annual 
AAPL research breakfast. His grow-
ing expertise in ethics brought him 
the case that would define his ca-
reer: a paralyzed young woman of 
Greek ancestry who was refusing to 
eat and drink. Phil worked with her, 
her Greek-American family, and the 
Orthodox Archbishop to reconcile 
clinical closure with the court-ordered 
capacity evaluation. Of course, Phil 
memorialized the case in a series of 
articles and a book, incorporating nar-
rative, cross-cultural formulation, and 
clinical precepts into forensic work.

Phil joined his long-time collabora-
tor Rick Martinez, MD in developing 
the AAPL Journal’s “Reflections 
and Narrative” section, underscoring 
narrative ideals espoused by Ezra 
Griffith, MD, to whom he remains 
indebted. Narrative was a seminal part 
of Phil’s introduction of the Faces 
of AAPL feature to the newsletter 
too. Phil re-conceptualized forensic 
cases with Rick as part of a “robust 
professionalism,” an idea that pulled 
medical professionalism into court by 
integrating personal, professional, and 
community values. Current writing 
with his fellows on social justice and 
feminism are direct outgrowths of this 
idea.

His parents now quite elderly, Dr. 
Candilis moved back to DC. He was 
thrilled to establish a forensic fellow-
ship at the national landmark, Saint 

Elizabeths Hospital. “There is no 
apostrophe in the hospital’s name,” he 
laughs, “Because it was named before 
grammar was invented!” 

Now the hospital’s Medical Direc-
tor and a professor at his alma mater, 
George Washington University, Phil 
is part of the medical school’s Global 
Mental Health Program. Its faculty 
teaches resilience and trauma-in-
formed care, talking with refugees, 
advising NGOs and government 
agencies. The recognition that “we are 
all immigrants” colors many of Phil’s 
recent efforts. A Hippocratic Oath 
for humanitarian aid-workers unites 
public health principles with self-care, 
while studies of radicalization arise 
from work with colleagues who have 
access to imprisoned terrorists. The 
team is completing a text on the ethics 
of global mental health, applying 
ideas from forensic psychiatry to sup-
port the dignity of persons as a core 
professional value.  

Preventing burnout among physi-
cians is a critical aspect of profession-
alism for Phil. As a forensic expert, 
he consulted to the first class-action 
suit against a medical board and its 
physician health program, appearing 
for the state of Michigan in 2016. A 
healthy work-life balance matters for 
physicians as it does for aid work-
ers, he says. Phil exemplifies this by 
spending time with Greek family and 
colleagues by Zoom and FaceTime. 
As president of the Washington Psy-
chiatric Society, he underscores “vul-
nerable people and values,” a theme 
of AMA ethics he incorporates into 
both professionalism and resilience.

Phil’s deep baritone signals a poor-
ly kept secret: he was once an opera 
singer, reviewed by both the Wash-
ington Post and the Boston Globe. 
He still keeps his notes from studies 
with Todd Duncan – Gershwin’s first 
Porgy (Porgy and Bess). Performing 
in major concert halls, Phil was once 
slaughtered in Boston’s Jordan Hall 
as Banquo in Verdi’s Macbeth. In 
Mechanics Hall in Worcester – where 
Sony and Telarc record – he recalls 
performing Handel’s Messiah and 
hearing the audience exhale after a 
particularly muscular aria. But the 

(continued on page 19)

The Faces of AAPL:
Philip Candilis, MD
Joseph Penn, MD
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SPECIAL ARTICLE

Revitalizing AAPL’s Special Committees
Liza H. Gold, MD

(continued on page 18)

AAPL’s Special Committees are 
an integral and vibrant part of our 
organization. AAPL has three types of 
committees. Administrative Commit-
tees, such as the Bylaws Committee, 
and Standing Committees, such as 
the Membership Committee, address 
specific organizational needs and 
functions. In contrast, AAPL’s Special 
Committees are organized around 
subjects of interest and importance to 
AAPL members and forensic psychia-
try. One of the benefits of AAPL is the 
opportunity to participate in Special 
Committees, network with AAPL 
members with similar interests, and 
collaborate on projects and proposals.

In the early years of AAPL, joining 
a Special Committee did not require 
much in the way of formal process. 
In fact, the biggest issue often was 
finding enough people who wanted to 
be on Special Committees. If AAPL 
members wanted to join a committee, 
all they had to do was ask the Com-
mittee Chair if they could attend and 
show up for the next Committee meet-
ing. Committee Members and Chairs 
were appointed by AAPL’s President 
as the need arose.

The good news is that AAPL has 
been so successful as an organization 
that we now have 30 Special Commit-
tees, covering a wide array of topics. 
Over time, it became apparent that the 
growth of AAPL and our committees 
required more than the historically 
informal approach to committee mem-
bership and participation. Dr. Richard 
Frierson, AAPL’s Immediate Past 
President, prioritized streamlining 
the Special Committees to encourage 
member participation and help Com-
mittee Chairs keep their Committees 
current and active.

Dr. Frierson appointed a Task 
Force in 2018 to review the structure 
and processes of the Special Commit-
tees. I chaired the Task Force; Anna 
Glezer, Rick Martinez, Britta Oster-
meyer, Karen Rosenbaum, Charles 
Scott, Joe Simpson, Renee Sorrentino, 
Barry Wall, Tobias Wasser, Patri-
cia Westmoreland, and Hal Wortzel 

graciously volunteered their time 
and expertise to this project. AAPL’s 
Governing Council reviewed our 
proposal at the Annual Meeting in 
October 2019. After lively discussion 
and some vigorous debate, Council 
adopted several of the Task Force’s 
recommendations.

The following is a summary of 
Council’s October 2019 decisions.

Committee Administration: AAPL’s 
President appoints all Special Com-
mittee Members and Chairs. AAPL 
members interested in joining a 
Special Committee should contact 
and communicate exclusively with 
the Committee Chair. Requests to join 
Special Committees should be made 
to Special Committee Chairs between 
October 15 and December 1 of each 
calendar year. Requests for committee 
membership will not be considered 
after December 1. If members miss 
the “enrollment period” deadline one 
year, and are still interested in joining 
the Committee, they can ask the 
Committee Chair to put their names 
forward in the subsequent year’s “en-
rollment period.”

Special Committee Chairs will 
forward their recommendations for 
appointments to the President no 
later than December 1. The President 
will work with Committee Chairs 
in December to make appointments 
recommended by the Special Commit-
tee Chairs and to ensure the accuracy 
of the listed members of the Special 
Committee. Special Committees 
should have a minimum of six active 
members. The establishment of a new 
Special Committee requires a mini-
mum of twelve members. 

Upon appointment, Committee 
Members shall be advised in writing 
of their term on the Committee, Com-
mittee responsibilities, requirements 
for maintaining Committee member-
ship, and the process for seeking re-
appointment for additional three-year 
terms. All Committees meet on the 
day prior to the commencement of the 
AAPL Annual Meeting. Some Com-
mittees also meet during the American 

Psychiatric Association (APA) Annual 
meeting. Each Special Committee 
is responsible for providing, on a 
yearly basis, an article for the AAPL 
newsletter and two-self assessment 
questions for AAPL’s MOC program. 
Committees are also responsible 
every two years for submitting at least 
one proposal for a presentation at the 
Annual Meeting. 

Committee Membership: A Com-
mittee member is appointed for a 
three-year term, which commences 
at the next Annual Meeting in Octo-
ber.  At the end of a three-year term, a 
member who wishes to be reappoint-
ed to the committee should direct 
a request for reappointment to the 
Committee Chair. Initiating a request 
for reappointment is the member’s 
responsibility.

AAPL members should bear in 
mind that they may attend a Com-
mittee meeting, with the permission 
of the Committee Chair. Even if they 
are not members of the Committee, 
attending Committee meetings is a 
good way for members to familiarize 
themselves with the Committees in 
which they have interest and the proj-
ects currently underway. 

Reappointment: Committee Chairs 
will make recommendations regarding 
reappointments to the President. The 
President will generally not reappoint 
members to Committees without the 
approval of the Committee Chair.  The 
Committee Chair’s recommendations 
for a Committee Member’s reappoint-
ment to each additional three-year 
term will be based on the Member’s 
attendance and participation. At a 
minimum, a member requesting reap-
pointment should have attended half 
of the committee meetings held within 
their three-year term and should have 
participated in at least one committee 
activity. 

Committee Chairs: Each incom-
ing President appoints Committee 
Chairs on a yearly basis for a term of 
one year. Upon request by the Chair, 
and unless evident reason exists for 
appointing a different member as 
Chair, incoming Presidents should 
consider up to five additional and con-
secutive one-year appointments for 
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SPECIAL ARTICLE

Charles v. Orange County: A Consti-
tutional Claim for the Discharge and 
“Dumping” of Mentally Ill Detainees
Monika Pietrzak, MD, JD; Ashley VanDercar, MD, JD;
Jacqueline Landess, MD, JD; and Susan Hatters Friedman, MD

The United States has the world’s 
highest incarceration rate (1). People 
diagnosed with mental illness are 
significantly overrepresented within 
the correctional population. The U.S. 
Constitution requires the government 
to provide necessary medical care to 
individuals they confine (2, 3). There 
have now been at least two Federal 
Circuit cases that have extended this 
to psychiatric discharge planning. The 
most recent was Charles v. Orange 
County, decided by the Second Circuit 
Court of Appeals in May of 2019 (4).

The plaintiffs, Michelet Charles 
and Carol Small, were lawful U.S. 
residents detained by Immigration and 
Customs Enforcement (ICE) officials 
on immigration charges. They were 
held at the Orange County Correctional 
Facility as civil detainees while they 
awaited their deportation hearings. 
They both had serious mental illness 
and required psychiatric treatment 
while incarcerated. After they prevailed 
in their immigration hearings, both 
were immediately released – without a 
supply of psychotropic medications, a 
discharge summary, or follow-up care. 
Their mental health quickly deteriorat-
ed, and both required acute psychiatric 
treatment shortly after their release (4).

Charles and Small filed a civil rights 
action under 42 U.S.C. § 1983 alleg-
ing that the detention facility, clinical 
directors, and other defendants had 
violated their 14th Amendment substan-
tive due process rights. Specifically, 
they alleged that the defendants had 
been deliberately indifferent to their 
serious medical needs: their mental 
illness. The lower court dismissed the 
case, finding: “the claims are more 
akin to negligence or malpractice 
claims than constitutional violations” 
(5). The Second Circuit subsequently 
vacated that lower court ruling, holding 
that failure to provide psychiatric dis-
charge planning could “plausibly” state 
a constitutional claim. 

(continued on page 20)

The Second Circuit’s holding 
hinged on the importance of discharge 
planning. There is broad consensus 
and data supporting discharge planning 
as an integral component of effective 
mental health care in a correctional 
setting. Discharge planning enhances 
post-release outcomes of mentally ill 
detainees, and is critical in preventing 
relapse or re-incarceration. In fact, a 
detainee’s risk of death during the first 
two weeks after release is 12.7 times 
higher than that of the general popula-
tion (e.g., via drug overdose, homicide, 
or suicide) (6). These statistics, and 
their relevance, were just one part of 
the amicus brief that AAPL joined the 
APA in filing. (7). AAPL’s medical 
director, Jeffrey Janofsky, summa-
rized the brief in these pages in April 
2019,  emphasizing the importance of 
discharge planning when reintegrating 
detainees with serious mental illness 
into the community (8).

As explained in Estelle v. Gamble 
and Youngberg v. Romeo, when some-
one is incarcerated, the government 
has a certain affirmative, constitution-
al, duty to provide basic services (2, 
3). U.S. Code Section 1983 allows 
prisoners to sue state or local officials 
in federal court, alleging a violation of 
their constitutional rights. A constitu-
tional violation for inadequate med-
ical care requires more than medical 
malpractice. It requires deliberate 
indifference to a serious medical need. 
Nonetheless, the Estelle-Youngberg
analysis was limited in DeShaney v. 
Winnebago County, which explained 
that the government’s affirmative duty 
does not generally carry over once the 
state releases its physical control of 
the inmate (9). In Charles, The Second 
Circuit relied heavily on the “special 
relationship,”  and the obligation 
arising from the clear restriction on the 
individual’s liberty and ability to seek 
care.

The Second Circuit’s ruling hinged 
in part on its recognition that although 
discharge planning relates to what 
happens after custodial control ends, 
the process of discharge planning 
must begin during incarceration. It is, 
therefore, “in-custody medical care.” 
This framework changed the standard 
used to determine whether the deten-
tion center’s actions rose to the level of 
deliberate indifference (4).

This was a case of first impression 
for the Second Circuit. However, in 
1999 there was a similar case in the 
Ninth Circuit: Wakefield v. Thompson
(10). Wakefield was a criminal detain-
ee who had been released from prison 
without psychotropic medications. 
His Section 1983 claim was initially 
dismissed. The Ninth Circuit then re-
versed and remanded the case, noting a 
viable claim of deliberate indifference. 

The constitutional framework was 
slightly different in Wakefield than in 
Charles. Because Wakefield involved 
a criminal detainee, the Ninth Circuit 
used Estelle’s 8th Amendment cruel 
and unusual punishment framework; 
Charles involved civil detainees and 
used Youngberg’s 14th Amendment sub-
stantive due process framework. They 
both came to the same conclusion. As 
enunciated in Wakefield: “the state 
has a responsibility under the [Consti-
tution] to provide outgoing prisoners 
being treated for a medical condition 
with a sufficient supply of medication 
to cover their transition to the outside 
world …” (10).

In summary, an allegation that a cor-
rectional institution failed to provide 
psychiatric discharge planning can, 
at least in those jurisdictions answer-
able to the Second and Ninth Federal 
Circuits, rise to the level of an Estelle
or Youngberg constitutional violation. 
To underscore this point: in November 
2019, ICE and Orange County reached 
a $1.725 million-dollar settlement with 
the plaintiffs in the Charles case (11).

References:
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Requirements to report a broaden-
ing list of concerning circumstances 
can be a source of discomfort among 
psychiatrists and other healthcare 
providers. Reporting mandates can 
challenge medical ethics, breach the 
traditional notion of the doctor-patient 
relationship, and compromise patient 
confidentiality and trust. There can 
be ideological resistance to increased 
reporting beyond the established 
standard reporting to protect vulner-
able populations, such as is the case 
with child abuse, elder abuse, human 
trafficking, and domestic violence. 
In other instances that may require 
reporting, such as duties to warn, 
firearms laws such as the New York 
SAFE Act or “red flag laws,” cases 
involving pregnant adolescents or 
adolescents with sexually transmitted 
infections, or other circumstances 
based on jurisdiction, there might be 
more ethical ambiguity; this includes 
reporting of active substance use in 
certain settings. 

In substance use treatment, privacy 
concerns and trust are particularly 
important for treatment engagement. 
Substance use treatment, and perhaps 
even forensic evaluation, may require 
reporting, although many psychia-
trists are unaware of such obligations. 
There are several substance use 
circumstances requiring reporting in 
many jurisdictions. One such require-
ment, mandated in various states, is 
for suspected or diagnosed drug use 
during pregnancy, or alternatively af-
ter a finding of a positive drug screen 
of an infant or diagnosed neonatal 
abstinence syndrome after birth. (1, 2) 
Another, similar circumstance might 
involve reporting of substance-using 
parents when there is a concern for 
abuse or neglect of their children 
simply as a result of the use (as might 
be the case in a daily PCP user, for 
example). (3) A third circumstance, 
which could be mandated through 
court order or patient consent rather 

than by statute, involves commu-
nicating drug use and treatment 
compliance to a parole or probation 
officer in a circumstance of mandated 
and supervised treatment. This can 
create an adversarial environment for 
treatment. 

Finally, a fourth circumstance of 
reporting of substance use, provided 
for by a vast majority of states, in-
volves reporting of impaired health-
care professionals when it appears 
that they represent some threat to 
public safety (including impaired 
nurses, dentists, physicians, psycholo-
gists, and even non-healthcare, public 
transportation professionals such as 
pilots and bus drivers). (4) Approx-
imately 10-12% of physicians will 
have a substance use disorder over 
their career, with alcohol as the most 
often reported abused substance. (5) If 
a state does not have specific guide-
lines, professional licensing organi-
zations might require the reporting. 
Some states even reprimand providers 
who do not report such concerns. For-
tunately, the success rate of treatment 
in these populations is higher than 
average. (5)

The foundation for all these laws 
is perceived increased public health 
safety and  protection of a vulnerable 
class. Successful intervention is not 
necessarily at the forefront of some of 
these statutes.

Aside from the necessity to follow 
legal mandates, these reporting 
burdens come with ethical challeng-
es. Some of the arguments against 
reporting of such circumstances 
include placing psychiatrists in the 
burdensome role of public health 
officials, preventing individuals from 
seeking help because of a fear of re-
prisal, “punishing” positive treatment 
engagement, and interference in an 
open treatment dialogue.  

In considering arguments support-
ive of mandated reporting (again, 
aside from the fact that it is the law 

in many cases), it is important to note 
that substance use and intoxication, 
even outside of a direct care respon-
sibility, may lead to complications of 
impaired judgement and cognition, 
impairing withdrawal symptoms, and 
preoccupation with use. Psychiatrists 
can be seen to carry a special obli-
gation to prevent harm in the com-
munity, as we are privy to personal 
information that other providers might 
not have. Further, psychiatry has 
always had a public safety role and 
paternalistic relationship to patients, 
as evidenced in commitment laws and 
treatment over objection; therefore, 
in many ways it could be argued that 
mandated reporting is nothing partic-
ularly new.

As psychiatrists, we often have 
to balance patient needs with public 
safety. While we have obligations 
to ensure patients’ wellbeing and 
successful treatment and to “do no 
harm,” the safety of others is always 
a concern. Many states and orga-
nizations have unfortunately taken 
a punitive rather than a supportive 
approach, which should be reconsid-
ered. Physicians can advocate with 
state licensing boards and diversion 
programs to make those necessary 
changes. The answer is not to stop 
reporting. With recent increases in 
substance use trends, now is the time 
to become familiar with state report-
ing laws, as well as treatment resourc-
es available for patients. 
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The AAPL Judicial Action Com-
mittee (JAC) stays abreast of the latest 
appellate level and higher court deci-
sions impacting the field of forensic 
psychiatry, focusing primarily on local 
jurisdictions.  JAC strives to conduct 
careful and methodical analyses of 
these decisions with an emphasis on 
significant trends and future implica-
tions. This article reviews the salient 
points from the 2019 JAC-sponsored 
panel “Recent Cases and Why They 
Matter.”

In Dzung Duy Nguyen v. Mas-
sachusetts Institute of Technology, 
96 NE 3d 128 (Mass. 2018), the 
Supreme Judicial Court of Massachu-
setts established that universities have 
a special relationship with their stu-
dents and a corresponding duty to take 
reasonable measures to prevent them 
from committing suicide in certain 
circumstances. The Supreme Judicial 
Court of Massachusetts laid out clear 
and concrete criteria for what triggers 
a university’s duty to protect students 
from self-harm.  They held that a 
university has a duty to take reason-
able measures to protect students from 
self-harm when it has either actual 
knowledge of a student’s suicide 
attempt occurring while enrolled or 
right before matriculation or when it 
has knowledge of a student’s stated 
plan or intent to commit suicide. The 
court defined how universities could 
satisfy a triggered duty: 1) Initiate 
a suicide prevention protocol if the 
university has one, 2) Contact uni-
versity officials empowered to assist 
the student in obtaining clinical care 
from medical professionals or, if the 
student refuses such care, notify the 
student’s emergency contact, and 3) In 
emergency situations, contact police, 
fire, or emergency medical personnel.

The California Supreme Court in 
Regents of the University of Cali-
fornia v. Katherine Rosen, S23058
(Cal. 2018), ruled that universities 
have a special relationship with their 
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students and a corresponding duty 
to protect them from foreseeable 
violence during curricular activities. 
The California Supreme Court did 
not explicitly define what constitutes 
“foreseeable violence” and how a 
university would discharge a “duty to 
protect.”  While the Supreme Judicial 
Court of Massachusetts in Nguyen v. 
MIT distinguished that universities 
are “non-clinicians” and thus held 
to a lower standard, the California 
Supreme Court, by being vague about 
what triggers a duty to protect, effec-
tively created a higher standard for 
universities than psychotherapists. In 
fact, the psychiatrists and psycholo-
gist involved in the care of the student 
who attacked Rosen were immune be-
cause of a California Tarasoff-limiting 
statute, which was created to correct 
problems of excessive liability for 
psychotherapists by clearly defining 
what triggers and satisfies a Tarasoff
duty. Ironically, UCLA was found po-
tentially liable because the California 
statute was specific and only applied 
to psychotherapists. 

Kahler v. Kansas, 139 S. Ct. 1318
(Kan. 2019) (certiorari granted) – 
which was argued in front of the US 
Supreme Court in October of 2019 
– concerned the constitutionality of 
a Kansas statute enacted in 1996 that 
abolished insanity defenses. Kansas is 
one of only five states (Alaska, Idaho, 
Montana, and Utah being the others) 
that precludes insanity defenses. All 
other jurisdictions (albeit with vary-
ing language in their insanity tests) 
prohibit punishment of defendants 
who at the time of the crime and as a 
result of a mental illness did not know 
their conduct was wrong.  Kahler
argued that Kansas violated the 8th

Amendment’s prohibition on cruel 
and unusual punishment and the 14th

Amendment’s due process require-
ment by not permitting testimony that 
he lacked the capacity to understand 
the wrongfulness of his actions as a 
result of a mental illness. Kahler did 

not dispute the murder charges that 
led to his death sentence but disputed 
intent and premeditation. In Clark 
v. Arizona (2006), the US Supreme 
Court upheld the constitutionality of 
Arizona’s insanity test, declaring that 
insanity laws are “substantially open 
to state choice,” but did not address 
whether the Constitution requires 
states to have an explicit insanity 
defense. The question before the Su-
preme Court now in Kahler v. Kansas
is whether the Due Process Clause 
provides a constitutional minimum 
standard that states must bar criminal 
punishment of defendants who did not 
know that their conduct was wrong 
due to mental illness.

Smith v. Aroostook County 376 
F.Supp.3d 146 (1st Cir. 2019) is a 
First Circuit case from April 2019 
involving the right to medication-as-
sisted treatment (MAT) for opioid use 
disorder in jail. Ms. Smith filed suit 
alleging that a jail’s refusal to allow 
her to continue buprenorphine violat-
ed the Americans with Disabilities Act 
(ADA) and the 8th Amendment. The 
court granted a preliminary injunc-
tion forcing the jail to continue Ms. 
Smith’s buprenorphine based on like-
lihood of success on her ADA claim. 
The defendants appealed to the First 
Circuit. The decision was affirmed 
due to no clear error in interpreting 
the applicable legal principles and 
no abuse of discretion. This case is 
significant because substance use dis-
orders are highly prevalent in incar-
cerated populations and inmates are 
at high risk of overdose upon release. 
Currently, few correctional facilities 
offer medication-assisted treatment.  
Growing concern about the risk of 
federal lawsuits for ADA violations, 
similar to this case, may lead to policy 
changes expanding MAT access in 
jails and prisons.

The Ninth Circuit case of Gor-
don v. County of Orange 888 F.3d 
1118 (9th Cir. 2018) involved the 
standard under which alleged viola-
tions of a pretrial detainee’s right to 
adequate medical care are assessed.  
In this case, Mr. Gordon was jailed 

(continued on page 20)
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Pending a referendum vote in No-
vember 2020, California may become 
the first state to fully eliminate cash 
bail for defendants awaiting trial. 
(1) Washington, D.C. had already 
abolished the use of monetary bail 
in 1992, and New Jersey had largely 
ended the practice in January 2017. 
(2) Other states, such as Alaska and 
New York, have recently passed 
legislation to reform their bail system. 
Coming at a time of wider criminal 
justice reforms, these changes could 
have important implications for 
patient populations who have psychi-
atric or substance use disorders, and 
for detainees awaiting court-ordered 
examinations.

Cash bail is intended to help guar-
antee that the defendant will return 
to court to face their legal charges. 
Through the years, those in support 
of the bail system have argued that it 
holds individuals accountable. They 
may also postulate public safety 
concerns with proposed reforms. 
Additionally, the consideration that 
the current bail system does not bur-
den taxpayers to pay for alternatives, 
like pre-trial monitoring services, is 
often raised. Opponents of the bail 
system have criticized it as favoring 
the wealthy and unfair to those with 
low socioeconomic status who cannot 
afford the required payment. They 
argue that pretrial detainees face 
further consequences, such as loss of 
employment, housing, and relation-
ships - despite not yet having been 
convicted - and in turn could be more 
vulnerable to the pressure of accept-
ing a plea bargain. Similarly asserted 
is that the bail system may especially 
have an unfavorable impact on those 
with a history of mental illness. (3)

The current movement to reconsid-
er the bail process has been described 
as the third-generation of bail reform 
efforts in the United States, with the 
first occurring from the 1920s to 
1960s, and the second from the 1960s 
to 1980s. (4) In January 2018, the 
constitutionality of California’s bail 
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system was formally challenged and 
ruled by the First District Court of 
Appeal as violating due process and 
equal protection. (5) While this case, 
In re Kenneth Humphrey, is still being 
reviewed by the California Supreme 
Court, in August 2019 Governor Jerry 
Brown signed state Senate Bill No. 10 
into law. Although now on hold until 
the November 2020 referendum vote, 
the law would repeal the existing bail 
laws and require “persons arrested 
and detained to be subject to a pretrial 
risk assessment conducted by Pretrial 
Assessment Services… to assess the 
risk level of persons charged with 
the commission of a crime, report the 
results of the risk determination to the 
court, and make recommendations for 
conditions of release of individuals 
pending adjudication of their criminal 
case.” (1) 

In general, supporters of non-mon-
etary bail often cite the success of 
Washington, D.C., in which 88% of 
arrestees released without cash bail 
made all scheduled court dates and 
99% were not re-arrested on violent 
crimes while in the community. (6) 
However, others caution that judi-
cial decisions about who may be too 
high-risk for pretrial release are often 
discriminatory. Even with the increas-
ing use of formal risk assessment 
tools, critics question their accuracy 
and argue that these instruments 
reinforce racial biases. The coming 
years are expected to yield important 
information that may help inform the 
debate about bail as more states im-
plement legislative changes. Although 
the exact implications are not yet 
known, they are likely to have a sig-
nificant impact on communities and 
justice populations. For instance, in 
one analysis before New York’s bail 
legislation was officially effectuated 
on January 1, 2020, 43% of the almost 
5,000 pretrial detainees in New York 
City would have been released if the 
state’s law were already in place. (7)

While discussions for and against 
bail reform continue, the potential 

impact on individuals with mental 
illness needs to be carefully weighed. 
Though the reported prevalence of 
psychiatric disorders among those 
in pretrial detention varies, studies 
consistently find a disproportionately 
high rate of mental illness in correc-
tional settings. For example, in an 
oft-cited 2009 study of Maryland and 
New York jails, the rate of serious 
mental illness was 14.5% for male in-
mates and 31.0% for female inmates.
(8) Additionally, an estimated 60,000 
defendants nationally are ordered for 
competency to stand trial assessments 
each year. (9)

Thus, the role of mental health 
treatment in bail reform efforts should 
particularly be considered. Consistent 
with the steps outlined in the Sequen-
tial Intercept Model (10), provisions 
for diversion programs, pre-trial 
forensic examinations, availability 
of community-based services, and 
maintaining continuity of care may 
each offer means of supporting fairer 
judicial decisions, such as appropriate 
pretrial release conditions, in this vul-
nerable population. By collaborating 
with the court system, mental health 
professionals can continue to inform 
and help reduce bias and stigma (e.g., 
assumptions about the relationship 
between mental illness and violence). 
Involvement with developing valid 
risk assessment tools, along with 
collection and careful review of out-
comes data, can also help guide their 
appropriate use when making release 
decisions.

Questions stemming from recent 
criminal justice reforms are similar 
to those raised during de-institution-
alization movements of the 1960s 
and 1970s, like the 1966 Baxstrom v. 
Herold decision in which 967 “crimi-
nally insane” patients were transferred 
from correctional settings to civil state 
hospitals. (11) Reforms might provide 
opportunities to  improve funding 
and build services for less restrictive 
settings. This highlights the impor-
tance of multi-disciplinary collabora-
tion with community providers who 
will likely be working more closely 
with this population. For example, 
important legal and ethical nuances, 

(continued on page 19)
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Ezra Griffith, M.D. identified 
that forensic work that ignores the 
cultural context and specifically the 
dynamics of dominant versus non-
dominant groups of people in society 
will inherently be biased against 
nondominant individuals. (1) It can be 
argued applying Griffith’s reasoning 
that a “culture-free” model of forensic 
psychiatric ethics would  fall short in 
maximizing objective truth-telling and 
respect for persons. Griffith outlined 
that ethical forensic work calls for 
efforts to discover, understand, and 
convey an individual’s narrative with-
in a cultural context recognizing the 
power dynamics at play in society. (1) 
Griffith’s approach can be understood 
as one method for combating certain 
types of implicit bias that are incom-
patible with one’s conscious values 
but nevertheless lead to prejudice 
forensic opinions.

Drs. Shadravan and Bath illustrate 
the difficulty of meeting the goal of 
objectivity in forensic psychiatry if 
practitioners are blind to the pervasive 
racism in the history of the United 
States and field of psychiatry. (2)  
They argue that previous attempts 
at mitigating this bias have been too 
narrow in focus because bias was 
seen as an individual instead of a 
broader structural problem. They 
promote structural competency, as 
a more systems-based approach, to 
combat the racial bias that threatens 
the objectivity of forensic work.  Such 
bias is evidenced by numerous studies 
showing racial disparities in outcomes 
due to implicit bias (e.g., violence 
risk assessments, competency to stand 
trial evaluations, and clinical triage 
dispositions). (2)

Drs. Weinstock and Darby have 
developed dialectical principlism as 
a method to analyze ethics dilemmas. 
(3)  In this methodology, duties are 
prioritized according to the role of the 
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psychiatrist (e.g., forensic, treatment, 
researcher, managed care review-
er, etc.). Competing obligations are 
weighed and balanced in order to help 
each practitioner determine the most 
ethical action. For example, in the 
forensic role, the primary duty prin-
ciples are derived from Appelbaum’s 
model: (4) truth-telling and respect for 
persons. Secondary duty principles, 
which are traditionally associated with 
the treatment role that Appelbaum 
looked to separate from forensic psy-
chiatry, exist and are considered for 
purposes of determining whether or 
not to accept certain cases in rare con-
texts.  Under the model, these second-
ary principles are rarely determinative 
of the psychiatrist’s most ethical 
action in the balancing process. They 
are considered nonetheless just as 
these traditional physician principles 
may operate in the background as 
secondary duties in the research or 
managed care roles. Additionally, 
Griffith’s cultural formulation as well 
as Shadravan and Bath’s structural 
competency are incorporated into the 
model by assigning the appropriate 
weight to secondary duty principles as 
well as adding substance to the prima-
ry principles: objective truth-telling 
and respect for persons.

Dialectical principlism may inform 
ethical behavior when deciding, for 
example, whether to accept a case for 
the prosecution at the penalty phase 
of a capital case when the defendant 
is black and the victim was white.  
Substantial evidence exists regarding 
racial disparities in the application 
of the death penalty.  Black defen-
dants were found to be close to four 
times more likely to be sentenced to 
death than white defendants while 
controlling for case differences and 
backgrounds. (5) Defendants convict-
ed of killing white defendants were 
four times more likely to be sentenced 

to death than if the victim were black.
(6) It is therefore not a leap to sur-
mise that forensic psychiatrists are 
likely to be susceptible to the same 
unconscious bias that affected the 
triers of fact. This is a point asserted 
by Shadravan and Bath regarding the 
inevitability of certain types of racial 
bias historically reinforced by society. 

Applying dialectical principlism to 
this hypothetical, a forensic evalu-
ator would prioritize Appelbaum’s 
truth-telling and respect for persons 
as the primary duty. If any conscious 
bias existed, then this would be clear 
grounds to decline participation. This 
concept is undeniably just, as being 
honest is a prerequisite to practicing 
as an ethical forensic psychiatrist. 
Similarly, following Appelbaum, fo-
rensic psychiatrists need to go beyond 
subjective truth-telling to meet the 
objective truth-telling component. 
This can only be accomplished if 
unconscious biases are addressed and 
combatted as much as possible. Being 
aware of common unconscious biases 
that affect our conclusions is similar 
to using the most current scientific 
literature in formulating opinions. 
Basing our opinions on current 
evidence-based science instead of 
pseudoscience, antiquated psychiatric 
practices, or debunked theories pro-
motes objective truth-telling.

Employing Griffith’s approach 
to address implicit biases against 
nondominant groups would require a 
thorough examination of the cultural 
context intertwined with the defen-
dant’s unique narrative.  This work 
could unmask a hidden mitigating 
factor that would have otherwise re-
mained hidden if the forensic psychi-
atrist were to take a more traditionally 
narrow and “culture-free” approach to 
the evaluation. 

Under the dialectical principlism 
framework, treatment role consider-
ations take a back seat to the afore-
mentioned primary forensic duty 
principles. However, this hypothetical 
case raises the complicated dilemma 
of using medical and psychiatric train-
ing for purposes of advocating for a 
death sentence when the alternative is 
life without the possibility of parole. 

(continued on page 20)
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This article is a multi-generational 
view of women in forensic private 
practice, and how we all got into 
private practice. The experiences are 
as unique as each of the authors, and 
hopefully will be helpful to both men 
and women looking to make the tran-
sition to private practice. 

A. Natasha Cervantes, MD

When I interviewed for the psy-
chiatry residency at Johns Hopkins, 
the then-training director said, “Our 
graduates do whatever they want, 
wherever they want.”  That sounded 
a bit grandiose, but, I figured, they’re 
trying to sell their program. 

Fast forward five years to graduat-
ing from said program and finishing 
a fellowship in forensic psychiatry.   
My first job was at the state’s only 
maximum-security hospital, infor-
mally considered “finishing school” 
for our forensic program. The year 
I started, a non-forensic psychiatrist 
was hired at a higher salary than 
forensically-trained psychiatrists.  It 
created great discord and requests for 
pay equality, in a system where every-
one knew exactly how much everyone 
else made. There did not appear to be 
room for negotiation.  Also, being so 
new, it was difficult for me to threaten 
to leave if the situation wasn’t reme-
died.   Ultimately, psychiatrists began 
leaving.  It was a mass exodus, but at 
a trickle. 

There were other factors, like my 
husband’s new job in another state.  
So, I left what I thought was my “do 
what you want, where you want“ job.  
Except, in retrospect, it wouldn’t have 
continued in that fashion. 

Next came the academic position at 
the university that was somewhat des-
perate for another forensic psychia-
trist.  It started well. It was correction-
al work with no restrictions on private 
forensic practice.   I was able to build 
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my private practice and was doing 
well, until the county had an issue 
with the private work, which was then 
restricted. Because private practice 
was too significant a part of my work 
to just “give up,” I left the jail and 
tried running a partial hospitalization 
program and extended observation 
ER unit. I was expected to be in two 
places at once plus supervise mid-lev-
el professionals.  

Although I really knew private 
practice forensic was where I wanted 
to be, it was difficult to leave the se-
curity of predictable, guaranteed pay.  
But something had to give.   

Members from the AAPL Private 
Practice Committee were instrumen-
tal in encouraging the transition.  
The most valuable pearls of wisdom 
included a recommendation for a bill-
ing/hours tracking software program; 
kicking unprofessional attorneys to 
the curb, because they need us more 
than we need them (frankly this was 
mostly men), and orders to imme-
diately increase my rates, which, I 
learned were way too low.  Two wom-
en that were very helpful to me were 
Camille LaCroix and Carla Rodgers.

Two years later, I am still chief 
psychiatrist for the well-run jail, 
which I go to once a week.  I still run 
the forensic fellowship.  The anxiety 
about the “guaranteed paycheck” 
proved unnecessary.  I logged half the 
hours and made twice as much after 
leaving first the jail, then academia 
and clinical outpatient.  

And the rest of the time being 
available for private forensic work...is 
not just “whatever I want, wherever I 
want” but also “how I want.” 

Camille LaCroix, MD

As most women in medicine do, I 
juggle a lot in my roles as doctor, 
wife, mom of three, good citizen, 
daughter of aging parents, friend. I 

came to forensic psychiatry quite ac-
cidentally and it has saved my sanity, 
so to speak. 

As a psychiatrist for over 20 years, 
I’ve worked in many settings. After 
residency I repaid my loans from the 
military and served as a psychiatrist in 
the United States Navy. As a military 
psychiatrist, you are given duties 
regardless of interest or training; I 
became the assigned psychiatrist in 
the military brig (prison). I was ap-
prehensive to say the least, however I 
instantly loved it. 

Serendipitously, the AAPL Annual 
Meeting was being held up the road in 
Newport Beach, California the year I 
decided I needed more education and 
training in the legal aspects of psy-
chiatry. Attending the AAPL Review 
Course was revelatory and helped me 
set a course for the future. I recall sit-
ting next to a more established psychi-
atrist who had a private practice who 
encouraged me to “Be brave—go into 
private practice when you’re done!” 
His thoughts stuck with me, as we 
had been ingrained to serve patients in 
institutions that need you, and private 
practice seemed selfish to me.

I did my fellowship at UC Da-
vis with Charles Scott, MD and felt 
armed with skills and resources as 
well as excellent mentorship. I learned 
that there were folks who needed us 
desperately in a different way. And the 
dream of private practice to choose 
how and where to contribute sim-
mered on the back burner for a few 
more years, in favor of a “stable job 
with good benefits” while starting my 
family.  

For the next several years I worked 
as a staff psychiatrist with the Veter-
ans Administration. I taught medical 
students, helped start a community 
psychiatry residency track and saw 
patients that really needed me. I also 
started getting calls from attorneys in 
the community begging for help on 
cases. I started a small private foren-
sic practice on the side. For a bit it 
seemed I had achieved the dream and 
had it all and could help them all. But 
it wasn’t enough—not enough time, 
not enough flexibility, not enough of 
me to go around.

(continued on page 21)
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Coleman v. Newsom
continued from page 4

Judge Mueller found that while 
there was not enough evidence to 
support fraud, the “...defendants have 
knowingly presented misleading 
information to the court in numerous 
areas critical to the remedy in this case 
and measuring compliance with that 
remedy.” (6) Most revolved around 
how data was collected from and 
interpreted in an electronic medical 
record that included the dashboard 
to monitor compliance with Program 
Guide rules. For one example, the 
Program Guide requires that psychi-
atrists see all patients every 30 days 
in confidential (not cell side) visits. 
However, the electronic medical 
record defaulted to confidential 
visits and psychiatrists had no way to 
indicate non-confidential contacts, so 
that many non-confidential visits were 
counted as confidential. This led in 
part to CDCR’s argument that fewer 
psychiatrists were needed. 

Judge Mueller found that:

…the record created through 
the evidentiary hearing demon-
strates a marginalization of 
psychiatry that impedes defen-
dants’ ability to achieve full 
compliance with the constitu-
tional requirements embodied in 
the court-approved remedy. … 
testimony explains the pres-
sures and disincentives created 
by reliance on automation and 
electronic data: Psychiatrists 
are being made to practice in an 
environment that, among other 
things, “causes data to have to 
be massaged in certain ways to 
allow information to be more 
presentable to say we don’t need 
psychiatrists so we can get out 
of the lawsuit. And the more 
you automate this process to 
make sure that compliance hap-
pens, the more you take control 
out of the clinician to be able to 
determine what’s clinically rel-
evant for the patient.” [internal 
citations omitted] (6)

Perhaps most importantly, Judge 
Mueller further found that psychiatric 
input for critical policy decision mak-
ing was “severely constrained”:

Psychiatrists are critical to 
appropriate mental health staff-
ing, given that they are medical 
doctors bound by the Hippo-
cratic Oath (“Psychiatrists as 
physicians do have the Hippo-
cratic Oath to do the best we can 
for our patients.”). This does not 
mean psychiatrists must always 
prevail in internal policy- and 
decision-making processes. 
But they must be meaningfully 
consulted; their professional 
views must be heard, considered 
and accounted for. Defendants’ 
marginalization of psychiatry 
and their clumsiness in the pro-
cess reflects a significant lack of 
good judgment and bureaucratic 
dysfunction that, if allowed to 
continue, presents a major ob-
stacle to successful remediation 
in this action. [internal citations 
omitted]. (7)

Judge Mueller wrote that as of 
December 2019 psychiatrist staff-
ing vacancies were at 30%. While 
she acknowledged there were many 
market difficulties in hiring psychia-
trists for sometimes remote California 
prisons, “these hearings have provided 
additional explanations and identified 
other contributors to the challenge in 
identifying psychiatrists, including an 
uninviting dysfunctional workplace 
that does not value the essential treat-
ment perspectives that psychiatrists 
have to offer and creates an atmo-
sphere where morale is low.” (8)

This part of the Coleman case high-
lights several important issues. First 
it reminds us how data gleaned from 
electronic medical records can be 
manipulated and lead to misinterpre-
tation. It is imperative that managers, 
who rely on such data, check to see 
if the data collected reflects clinical 
reality. Dr. Golding did so and uncov-
ered many problems with the elec-
tronic dashboard that had been used 
to measure compliance. Second it is 
important that the Court in this case 

highlighted the importance of psy-
chiatrists providing treatment in the 
correctional system. The court pointed 
out significant administrative barriers 
and “bureaucratic dysfunction” within 
CDCR that made it difficult for line 
and manager psychiatrists to success-
fully treat patients and also interfered 
with the recruitment of new correc-
tional psychiatrists. 

References:
(1) (formerly Coleman v. Brown and Cole-
man v. Wilson), No. 2:90-cv-00520-KJM-
DB (E.D. Cal.),
(2) Coleman v. Wilson, 912 F. Supp. 1282, 
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(3) Case No. 2:90-cv-00520-KJM-DB, ECF 
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(4) Case No. 2:90-cv-00520-KJM-DB, ECF 
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(5) Case No. 2:90-cv-00520-KJM-DB, ECF 
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(7) Case No. 2:90-cv-00520-KJM-DB, ECF 
6427 page 42-43
(8) Case No. 2:90-cv-00520-KJM-DB, ECF 
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Revitalizing
continued from page 10

a Committee Chair. Barring unusual 
circumstances and at the discretion 
of the President, it is anticipated that 
members will serve as Committee 
Chairs for no more than six consecu-
tive years.

To be eligible to be appointed as 
Committee Chair, an AAPL member, 
if possible, should have served at least 
one three-year term on the Commit-
tee. An AAPL member is limited to 
being Chair of only one Special Com-
mittee at a time.

Committee Chairs should consider 
requests for appointment and reap-
pointment during the “enrollment 
period” of October 15 to December 1. 
Lists for membership appointments or 
reappointments should be forwarded 
to the President by December 1, and 
the President will work with Com-
mittee Chairs to make recommended 
appointments. 

Committee Chairs are responsible 
for ensuring that their Committee 
meets its obligations. If Committee 

(continued on page 19)
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The Heartbreak
continued from page 8

I was doing. Had the whole thing 
planned out.” And I’m thinking, 
Damn! He remembered my name! 
What if he gets out someday?!

Of course, most of our cases are 
not this dramatic. And sometimes  
-  especially when working with 
children  -  the outcome can be quite 
agreeable. Remember that grand-
mother who wanted custody of her 
five grandchildren whose mother 
spared from starvation? The court 
said she could raise them. And the 
foster mother whose teen years were 
interrupted after she killed her friend’s 
mother? She was allowed to adopt 
those boys.

Sometimes, though, our cases take 
their toll. Sometimes we need to talk 
with our colleagues and friends and 
partners, unfasten our professional 
carapaces, read a good book. Talk 
about feeling smothered by a case. 
Talk about the occasional heartbreak 
and horror . . . and fear. And remind 
us that despite everything, we are 
privileged to be let inside people’s 
minds and hearts. And, we hope, do 
some good.

Bail Reform
continued from page 15

such as confidentiality of protected 
health information of pretrial defen-
dants, ought to be reviewed. Similarly, 
distinguishing the roles of providing 
forensic evaluations (e.g., competency 
to stand trial or criminal responsibili-
ty) from mental health treatment may 
need to be clarified with those who 
request these services.

Monetary bail has recently become 
a prominent component of the broader 
debate surrounding criminal justice 
system reform. With recent legislative 
trends towards elimination or limited 
use of cash bail, consideration should 
be given to how this impacts indi-
viduals with a history of psychiatric 
illness, substance use disorders, and 
mental health treatment needs. While 

the precise outcomes of pending leg-
islative provisions remain to be seen, 
this could present an opportunity for 
ongoing collaboration among mental 
health professionals, court person-
nel, researchers, and policymakers to 
serve the needs of the justice system 
and at-risk patient populations. 
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The Heartbreak
continued from page 8

Faces of AAPL
continued from page 9

highlight of his career was singing 
with his school-age daughter for an 
Albany Records recording of Shak-
er music. “Nothing better,” he says. 
Kudos to a colleague who has found 
a true professional and personal 
balance.

Dual Agency
continued from page 13

(4) Mossman, D. (2011) Physician impair-
ment: When should you report? Current 
Psychiatry 10: 67-71, 2011
(5) Berg, K., Seppala, M., and Schipper, A. 
Chemical Dependency and the Physician. 
Mayo Clinic Proceedings, 84: 625–631, 
2009.

Revitalizing
continued from page 18

Members do not volunteer to partic-
ipate in meeting Committee obliga-
tions, Committee Chairs may assign 
these tasks if they so choose. Com-
mittee Chairs are also responsible for 
tracking Member attendance and par-
ticipation at each Committee meeting 
and keeping a record thereof. 

Communication: AAPL’s website 
has a Committee page. The website’s 
Committee page will provide the 
general information about Commit-
tee administration and governance. 
Committee Chairs will provide a short 
description (5-7 sentences) of their 
Committee, including activities under-
taken, to be posted on the website. 
This description will be available on 
the Committee page and should be 
updated on a yearly basis, after the 
Annual Meeting. The Committee page 
will be updated on a yearly basis, after 
the Annual Meeting, with the names 
of the Committee Chairs, and a list of 
committee members and their terms 
of appointment. 

AAPL’s Special Committees are 
part of what makes AAPL a unique 
and “user-friendly” organization. We 
hope that making the governance and 
administration of the Special Com-
mittees as transparent as possible will 

(continued on page 22)
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on heroin-related charges. He had 
been using three grams of heroin per 
day. Despite some monitoring, Mr. 
Gordon was found unresponsive and 
pronounced dead shortly thereafter. 
The issue before the 9th Circuit was 
whether the objective standard for 
evaluating excessive force applied to 
medical monitoring in a 42 U.S.C. § 
1983 claim. The 9th Circuit held that 
yes, when determining deliberate 
indifference for pre-trial detainees, 
the defendant’s conduct must be 
objectively unreasonable. The pre-
trial detainee must “Prove more than 
negligence but less than subjective 
intent--something akin to reckless 
disregard.”  The potential implications 
of this case include applications to 
psychiatric care and suicides.  The 
Gordon v. County of Orange decision 
creates a lower objective standard for 
pretrial detainees to prove that jail 
officials were deliberately indifferent 
(i.e., should have known of the risk 
even if not subjectively aware). This 
is in contrast to the Farmer v. Brennan
(1994) US Supreme Court decision 
that required a subjective standard 
in which prisoners must prove that 
prison officials knew of the risk (i.e., 
they were subjectively aware) and 
disregarded it. 

People v. Contreras 411 P.3d 
445 (Cal. 2018) is a 2018 Califor-
nia Supreme Court case involving 
juvenile sentencing. In this case, two 
defendants who committed serious 
non-homicide offenses at age 16 were 
sentenced to two consecutive terms of 
25 years to life.  The issue before the 
California Supreme Court was wheth-
er it violates the 8th Amendment to 
sentence juvenile offenders to lengthy 
terms when parole eligibility would 
come near the end of their lives. 
The California Supreme Court ruled 
that such lengthy sentences violated 
the 8th Amendment and remanded 
the case for resentencing. The court 
reasoned that “children are different” 
from adults for sentencing and that 
lengthy sentences reflect judgment 
that defendants are incorrigible. This 

case highlights the trend of evolving 
standards in juvenile sentencing and 
how advances in the scientific under-
standing of brain development are 
influencing law and policy.

Recent Cases
continued from page 14

Charles v. OC
continued from page 11
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Facing the Elephant
continued from page 16

Furthermore, the forensic psychiatrist 
is in a situation where it is known that 
there is a high likelihood that their 
opinion may be less objective because 
of unconscious bias against the defen-
dant even if efforts are made to reduce 
this bias. 

The American Medical Association 
(AMA) is unambiguous on where 
they draw the line for what constitutes 
physician participation in legally au-
thorized executions, which is forbid-
den by both the AMA and American 
Psychiatric Association (APA). (6, 7)  
The AMA forbids all treatment role 
actions (e.g., prescribing, preparing, 

administering, or supervising lethal 
injection drugs), (7) but permits physi-
cians in forensic roles to participate in 
various aspects of capital trials includ-
ing opining on aggravating circum-
stances. Dialectical principlism uses 
the context of the situation to apply 
greater or less weight to certain prin-
ciples. In this situation, when asked to 
opine on the presence of aggravating 
circumstances at the penalty phase 
that would support a death sentence, 
one may assign greater weight to the 
secondary duty ethics considerations 
against harming evaluees because the 
harm here is the ultimate and irrevers-
ible kind – death. 

One may, when balancing the 
competing ethics principles and con-
siderations, decline the case for the 
prosecution. It is unrealistic that the 
prosecuting attorney would be inter-
ested in the “whole truth” that would 
include presenting potential mitigat-
ing circumstances. Given the ex-
tremely high stakes of a death penalty 
sentence and risk for unconscious bias 
against the defendant, one may argue 
that despite being “honest and striving 
for objectivity,” accepting a case for 
the prosecution is a much different 
endeavor from an ethics standpoint.  
That is, the context of a capital case 
and the known implicit bias against 
black defendants at the penalty phase 
may be enough to tip the scales to fa-
vor refusing to accept such a case for 
the prosecution in this hypothetical. 
This ethics analysis and hypothetical 
action differs from the bias (conscious 
or unconscious) described previously 
in part I of this article, which could 
lead an unethical forensic psychiatrist 
to distort her psychiatric opinion for 
the defense in a capital case because 
they believe the death penalty is a 
societal injustice. 
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(continued on page 22)
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Woke Women
continued from page 17

After 10 years of federal service I 
plunged into private practice. It was 
scary at first, but it ultimately saved 
my sanity. AAPL has been an import-
ant part of my journey from my first 
introduction at the 2002 review course 
to attending and presenting at the 
annual meetings over the years. The 
Private Practice Committee in partic-
ular has been an invaluable source of 
support and friendship that was most 
unexpected.

I still teach with the residency, I 
still see patients who need me via 
telepsychiatry to remote areas of my 
state, but my private forensic practice 
has given me the ability to use all my 
skills in ways that are deeply satisfy-
ing.  

Private forensic psychiatric 
practice is challenging, fun, reward-
ing, cool, and I get to do it with an 
extended network of colleagues that I 
admire and know I can rely upon for 
support and advice. What more could 
a gal ask for? 

Carla Rodgers, MD

I was a happy little academic 
in C/L psychiatry at Thos. Jeffer-
son Kimmel School of Medicine in 
Philadelphia about 30 years ago. It 
was a second career, after being a 
clinical anesthesiologist. I loved C/L. 
I expected to have a long and happy 
career at “Jeff,” and was enjoying 
my first real experience with clinical 
research.  And then came (drum roll!) 
managed care!  They refused to pay 
for residency training/teaching so 
our division was being cut back.  I 
did not like the politics of what was 
being done to the older “less produc-
tive” members of the division, and 
my distaste led me to leave academia 
and join a pal and his senior partner 
in clinical private practice.  And then 
came (drum roll!) managed care! The 
practice, which had been going strong 
for about 40 years, went bust, and I 
was on my own.  It was scary times 
for me since I had always had a “job,” 
but a best friend forever, unfortunate-
ly now deceased, was a successful 

non-medical businessman who men-
tored me in my first year and helped 
make financial survival possible 
through his advice and wisdom.

I always enjoyed forensics, and 
wanted to make it part of my profes-
sional life, so I did things like cold-
call attorneys, offer to do all the fo-
rensic work that any of my colleagues 
found distasteful and refused to do, 
and took a couple part-time gigs.  I 
would also speak at the opening of a 
door, or wherever I could, on forensic 
topics.

I was the first female member of 
the Private Practice Committee, and 
its first female chair.  I had and have 
mixed feelings about my experience.  
One of the members said, when I first 
introduced myself, that it was great to 
finally have a woman on the Com-
mittee to handle all the child custody 
matters, which he found distasteful.  
He would refer them all to me.  I did 
not ask for this favor.  I found the 
relationships between the members 
alternating between chummy and one-
ups-man-ship.  I felt there was a lot of 
pontificating going on (still is), and in 
AAPL in general, and I decided that I 
would have to join in this activity to 
be heard. I am now a great my-own-
horn-tooter. On the other hand, I have 
learned so much from my colleagues 
and had a lot of good fun over the 
years. I’ve made some life-long 
friendships. The current and future 
“crop” of female forensic psychiatrists 
are superstars.

Now in my 8th decade, my prima-
ry mission is to mentor other wom-
en physicians, younger or not, and 
encourage them to follow their hearts, 
and jump into the deep end of the 
pool.  The water’s fine.

CONGRATULATIONS 
2019 AAPL AWARD

WINNERS

Red Apple Award
Aimee C. Kaempf, MD

Golden Apple Award
Gregory B. Leong, MD

Howard Zonana
Best Teacher in a 

Fellowship Program
William C. Darby, MD

Seymour Pollack Award
Raymond F. Patterson, MD

Amicus Award
Sara L. Elsden

Young Investigator Award
Andrew Tuck, MD

2018 Poster Award
Greg Iannuzzi, MD

See Page 2 for 
2020 Award

Nomination Criteria
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YOUR SPECIALIZED 
PRACTICE IS SAFE WITH US

(800) 245-3333    
PRMS.com/Dedicated    
TheProgram@prms.com

WE PROTECT YOU
PRMS’ psychiatric malpractice 
insurance program is tailored with 
rates that reflect your specific 
risks and expert risk management 
materials relevant to your specialty.

Specialty-specific protection is just one component of our comprehensive 
professional liability insurance program. Contact us today.

VICTORIA WATKINS, RPLU
ASSISTANT VICE PRESIDENT, INSURANCE SERVICES

Actual terms, coverages, conditions and exclusions may vary by state. Insurance coverage provided by Fair American Insurance 
and Reinsurance Company (NAIC 35157). FAIRCO is an authorized carrier in California, ID number 3715-7. www.fairco.com.

CALL FOR AWARD NOMINATIONS

Learn more about how to make 
a nomination at:

psychiatry.org/awards

Manfred S. Guttmacher Award
Description: The Manfred S. Guttmacher Award, established in 1975, recognizes an outstanding contribu-
tion to the literature of forensic psychiatry in the form of a book, monograph, paper, or other work.
Eligibility: Original works in the field of forensic psychiatry presented and/or published between May 1 
and April 30 of the award review year.
Nomination Requirements: Six copies of the work; a statement of the nature and importance of its contri-

bution to the literature may also be provided Deadline: June 1, 2020
https://www.psychiatry.org/psychiatrists/ awards-leadership-opportunities/awards/guttmacher-award

Isaac Ray Award
Description: The Isaac Ray Award, established in 1951, recognizes a person who has made outstanding 
contributions to forensic psychiatry or to the psychiatric aspects of jurisprudence. It is a joint award of the 
APA and the American Academy of Psychiatry and the Law that honors Isaac Ray, M.D., one of the original 
founders and the fourth president of the American Psychiatric Association.
Eligibility: Outstanding contributions to forensic psychiatry or to the psychiatric aspects of jurisprudence.

Nomination Requirements: Letter of nomination (sent with consent of candidate); nominee’s CV; supple-
mental letter from a second nominator Deadline: June 1, 2020
https://www.psychiatry.org/psychiatrists/awards-leadership-opportunities/awards/isaac-ray-award 

Facing the Elephant
continued from page 20
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of Medical Ethics. Available at: https://
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code-medical-ethics-overview. Accessed 
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Revitalizing
continued from page 19

facilitate members’ involvement in 
at least one Special Committee as a 
means to get the most benefit from 
AAPL membership and to give AAPL 
the benefit of each member’s interests 
and experience. 

MUSE & VIEWS
Truth in Advertising

In 2015, a Florida man was 
arrested for possession of mar-
ijuana and methamphetamine 
after deputies observed him 
handing a small bag to another 
individual.  The man likely was 
already under a high degree of 
suspicion, though, because his 
T-shirt read, “Who needs drugs?  
No, seriously, I have drugs.” 
Submitted by
Ryan Wagoner, MD
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Now hiring psychiatrists!
The California Department of State Hospitals operates the largest forensic 
psychiatry hospital system in the nation, offering an unparalleled quality of 
practice while providing care to some of the most complex patients found 
anywhere. 

Salary: 
$247,644 - $296,772/year (Board Eligible) 
$261,312 - $305,376/year (Board Certified) 

Practice and Benefits: 
• Flexible workweek options may be available
• Substantial CME allowance
• Generous defined-benefit pension
• Psychopharmacology support by leading experts 

and established protocols
• Relocation assistance may be available
• Telepsychiatry available at some locations

To find out more, please
contact Juan Arguello, DO.
      (916) 654-2609
      careers@dsh.ca.gov
      www.dsh.ca.gov

Napa

Coalinga

Atascadero

Patton
Metropolitan

We’re hiring 
at all five of 
our California 
locations!

Oregon Health & Science University (OHSU) has an outstanding opportunity for a BC/BE forensic or general 
psychiatrist for clinical work, teaching, and research at Oregon State Hospital (OSH). We offer a unique 80/20 
schedule which, upon approval, allows faculty one day per week to pursue academic projects. Opportunities include 
competency and insanity evaluations, court testimony, medical student and resident supervision, patient care, and, 
depending on skill and experience, a possible administrative position. The Oregon State Hospital is a robust 
institution with ample support from the state in its goal of providing high-quality care and forensic evaluations in a 
state of the art facility. The leadership teams of OHSU and OSH provide strong support for professional development 
and career advancement. 

Academic rank begins at the level of assistant professor and may be higher depending on credentials and 
experience. We provide competitive pay and benefits, which may be substantially supplemented with voluntary call at 
OSH’s twin campuses.

We invite your interest in this unique and rewarding opportunity.

If you would like more information, please contact Maya Lopez, M.D. We look forward to hearing from you.

Maya Lopez, M.D., Administrative Chief, Oregon State Hospital
lopezst@ohsu.edu
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